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INDUSTRY NEWS 

Wang Jing & Co. Awarded the 
ALB's "Shipping Law Firm of the 
Year 2015" and "South China Law 
Firm of the Year 2015"  

On 23 April 2015, the annual ALB China Law Awards 2014 
were held at the Park Hyatt Beijing. This was the 12th ALB 
China Law Awards since its founding. Hundreds of industry 
elites including investment bankers, lawyers, corporate legal 
counsels, CEOs, CFOs and other representatives attended this 
event. 

Managing Partner Mr. Wang Jing and Client Manager Mr. 
Franco Fornari attended the event on behalf of our firm. In 
this event, awards were giving out in 40 categories. Wang Jing 
& Co. won two ALB’s awards for the year 2015: “Shipping 
Law Firm of the Year” and “South China Law Firm of the 
Year”. Wang Jing & co. was also nominated for Shipping Law 
Firm of the Year. 

Being regarded as the Oscar Awards in the field of law, the 
ALB China Law Awards carry out authoritative ratings with 
regard to law firms, in-house teams and other legal 
professional institutions engaged in Chinese legal activities. 
The ratings take place on an annual basis. The list of 
nominees is made based on the nominations determined by 
legal counsels of large companies and large law firms. 

Chambers List Seven Wang Jing 
Lawyers as Prominent Practitioner 

Seven Wang Jing & Co. Lawyers are listed by Chambers and 
Partners as top Chinese lawyer in its Asia-Pacific Guide 2015. 
On 11 February 2015, Chambers introduced the 2015 Asia-
Pacific Guide which covers 24 fields naming 520 lawyers. 
Mr. Wang Jing, our founding partner, is named as Eminent 
Practitioner in the fields of both Insurance and Maritime Law. 
Mr. Zhong Cheng, Chen Xiangyong, Zhao Shuzhou, Wang 
Hongyu, Song Dihuang and Xujianfeng are also named for 
their outstanding performance in the fields of Insurance, 
Maritime and Commercial. 

Detailed awards are as follows: 

Wang Jing - Eminent Practitioner (Insurance & Maritime) 

Zhong Cheng - Tier 1 Practitioner (Insurance) 

Chen Xiangyong - Tier 1 Practitioner (Maritime) 

Zhao Shuzhou - Tier 2 Practitioner (Commercial) 

Wang Hongyu - Tier 2 Practitioner (Maritime) 

Song Dihuang - Tier 2 Practitioner (Maritime) 

Xu Jainfeng - Tier 3 Practitioner (Insurance) 

This year is the 21st year since the firm was founded in 1994. 
The firm has grown from a two lawyers small local practice in 
Guangzhou to a full-service maritime and commercial law firm 
employing more than 100 lawyers with 11 offices spanning 
over China from Beijing to Hong Kong. Our field of practice 
has also expanded significantly and thus can offer one-stop 
shop experience to our clients. In the future, all the Wang Jing 
colleagues would like to continue to work with our clients 
shoulder by shoulder to meet the new opportunities and 
challenges in China and Asia. 

Governments Push Vessels to Burn 
Cleaner Fuel 

Hong Kong: Creation of Criminal Deterrence 

Owners and operators shall be prepared to the new regulations 
coming into force this summer. On 18 March 2015, the Hong 
Kong Legislative Council discussed a bill obliging owners to 
burn low-sulphur fuel (not exceeding 0.5%) or other approved 
clean fuel such as LNG. The new regulation is expected to be 
implemented since 1 July 2015.  

According to the Air Pollution Control (Ocean Going Vessels) 
(Fuel at Berth) Regulations, vessels calling at Hong Kong must 
switch to greener fuel such as bunker containing less than 
0.5% sulphur and LNG, except during the first hour after arrival 
and the last hour before departure. At the same time, vessels 
shall maintain three-year record of the time and date of fuel 
switching. Vessels may be exempted to comply with the new 
law if the pollution-control equipment fitted onboard could 
enable her to emit less than the unequipped vessels which burn 
cleaner fuels. 

For Masters and Owners, using non-compliant fuel may face a 
maximum fine of 200,000 HKD and six-month imprisonment 
upon conviction. And failure to maintain an appropriate 
records may face a maximum fine of 50,000 HKD and three 
months imprisonment upon conviction. 

In 2012, the Hong Kong government introduced a voluntary 
scheme to exempt half of the light and port dues for vessels, 
which switch to low-sulphur fuels at berth. Since the scheme 
been introduced, Hong Kong has taken a further step which 
replaces the soft voluntary scheme to hard criminal liability. It 



3 MARITIME LAW NEWSLETTER 
May, 2015 

 

 
is said the ultimate goal of Hong Kong is to build Pearl River 
Delta Emission Control Area together with neighboring cities, 
including Shenzhen and Guangzhou in the near future. 

Shenzhen: Rolling Out 200 Million Subsidy Plan 

Last summer, Shenzhen introduced its subsidy plan to reward 
vessels, which took action to reduce emission. On 24 
September 2014, a local law was passed to provide RMB 200 
million subsidy a year to the vessels which opt to burn low-
sulphur fuel (not exceeding 0.5%) or use shore electricity 
supplies while berthing at Shenzhen.  

The vessels will be rewarded under two sections. For vessels 
using shore electricity supplies, the port will charge owners at 
the rate of RMB 0.7 per KWH and the Shenzhen government 
will indemnify the price difference if the port’s purchasing 
cost is higher. For vessels burning low-sulphur oil, the 
government will pay 75%-100% of the price difference 
between vessel's normal bunker and the expensive low-
sulphur fuel. The price difference will be based on monthly 
averaged price of IFO380 and MGO/MDO/LSMGO in 
Singapore. 

Nationwide:  Legislation Under Way 

Shanghai has been consulting public opinion regarding 
revising “Regulations to Prevent Vessel Sourced Pollution in 
Shanghai Port ” which was introduced 20 years ago. Ministry 
of Communication is researching on building China’s ECA 
and Shanghai is expected to be the first pioneer city to build 
ECA. Ministry of Environment Protection is drafting “The 
Standard for Pollution Emission of Vessel Diesel Engine”. The 
Guangdong Department of Communication has introduced its 
“Guangdong Green Port Scheme 2014-2020” aiming to build 
more than 100 green ports. 

Expectation to Build Pearl River Delta ECA 

More than 60% and 40% of SO2 emission sourced from ships 
calling at Shenzhen and Hong Kong respectively. That is one 
of the reasons Shenzhen introduced the high standard subsidy 
plan (representing 75%-100% of the cost for switching) last 
year. In contrast, Hong Kong’s Voluntary Scheme only save 
owners 40% of the cost for switching to cleaner fuels. Hong 
Kong is leading the way in building ECA. However, it does 
not follow Shenzhen to provide vessels shore power supplies. 
It seems that Hong Kong is lobbying central government’s 
support to build a Pearl River ECA. However, legislators have 
to consider that mainland China is still a developing country. 
It seems hard for China to follow EU and North America to 
build strict ECAs. 

 

Bigger Than Bigger: Mega Ships 
Join Europe-Asia Service Route 

In the past two years, the world has witnessed a series of mega 
ships being lunched joining the Europe-Asia service route. 
Chinese and European carriers showed their confidence of 
growing demand by ordering larger and larger ships following 
the sudden and unexpected resurgence of demand for container 
transport in 2010, two years after the US financial crisis hit the 
world economy.  

In July 2013, the first Maersk Triple-E class vessel, MV “Mærsk 
Mc-Kinney Møller”, was delivered to Maersk. The “Mærsk Mc-
Kinney Møller” is able to carry 18,270 containers. She had been 
the world’s largest container vessel until November 2014 when 
the 19,100 capacity MV “CSCL GLOBE” was launched. The 
battle over the title of world’s biggest box ship continued. MV 
“CSCL GLOBE” only kept her title for 53 days. In January 2015, 
MV “MSC OSCAR” was launched. She can carry 19,224 
containers, 124 more than the Globe. At this rate, it seems the 
industry will not wait long time for 20,000+ TEU vessel to hit 
the water. It was reported that MOL had just commissioned six 
ships capable of carrying more than 20,000 TEU. It is said the 
market is expected to see vessels capable of carrying 24,000 
TEU containers in the next few years. 

In the past, European liner companies, such as the Maersk, MSC 
and CMA CGM, led the trend of building bigger and bigger 
ships. It was rare to see any Asian companies operating the 
world’s biggest ships. Thus, it is worth to introduce some more 
details regarding M/V “CSCL GLOBE”, a giant container carrier 
which has been operated by China Shipping Container Lines for 
about six months up to now. 

The vessel is a 2014, Korean built, container carrier. She is 
registered in Hong Kong, and is classed by Germanischer Lloyd. 
She has a gross tonnage of 187,541. Her length overall is about 
400m, breadth 58.6m and depth 30.5m. Her displacement is 
184,320 tons when fully loaded. 

In May 2013, China Shipping Container Lines ordered with 
Hyundai Heavy Industries to build five 19,000 TEU container 
ships. The order is worth $700 million, and each vessel would 
cost $140 million. In November 2014, HHI delivered the CSCL 
GLOBE to CSCL at Ulsan. The second 19,000 TEU vessel, CSCL 
Pacific Ocean, is scheduled to be delivered in the first quarter 
of 2015, along with the remaining three container ships. 

The vessel is deployed to service the Asia-Europe AEX1 trade-
loop with stoppages at ports as follows: Qingdao, Shanghai, 
Ningbo and Yantian in China; Port Kelang, Malaysia; 
Felixstowe, UK; Rotterdam, Netherlands; Hamburg, Germany; 
and Zeebrugge, Belgium. 

The CSCL GLOBE is propelled by an MAN B&W 12S90ME-C 
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Mark 9.2-type engine, which is the biggest engine ever built 
with a height of 17.2m, producing 69,720 KW at 84 RPM 
(Maximum Continuous Rating) and 56,800 KW at de-rated 
RPM (Normal Continuous Rating). The high-efficiency 
electronically controlled main engine contributes to significant 
reduction in noise and vibrations, while significantly reducing 
the fuel consumption.  It is reported that the ship burns 20% 
less fuel per TEU in comparison with the 10,000 TEU 
container ships. The increased fuel-efficiency is obtained by 
automatically limiting fuel consumption to match speed and 
sea conditions.  

The CSCL GLOBE has a capacity to carry 1,000 more 
containers than Mæ rsk Mc-Kinney Møller. But as before 
mentioned, her title of the World’s largest container vessel 
soon passed to MSC OSCAR when the 19,224 TEU capacity 
vessel joined service in January 2015. Another vessel of 
OSCAR size MSC OLIVER also joined service soon following 
OSCAR. It seems an inevitable trend for container operators to 
build more mega ships to cut the fuel consumption and cost. A 
vessel of CSCL Globe’s size can save her operator US$300 in 
unit cost or US $6 million per voyage when fully loaded. It 
will be a great delight to see those mega-ships fully loaded 
with booming trade between Europe and Asia. 

 

 

 

 

 

 

 

 

 

 

LAW UPDATES 

Cargo Insurer’s Subrogation Claim 
against International Carrier – The 
Supreme Court Confirms One-Year 
Time Bar Ticks from Delivery 

Frequent carrier of cargoes to China may encounter cargo 
claims when the cargo was found not in a perfect status by the 
cargo surveyors. Time bar defense is an important protection 
for carriers, and Chinese Maritime Code follows the Hague 
Visby Rules prescribing one-year time bar for cargo claims. 
However, law reforms in recent years occasionally had brought 
about unexpected impacts on some well-established rules.  

The 2013 Supreme People's Court on Several Issues concerning 
the Application of the Insurance Law of the People's Republic 
of China (the Interpretation II) triggered a broad discussion 
regarding the Interpretation’s applicability in cargo claims 
lodged by the subrogated cargo insurer. To reinstate the legal 
certainty and to unify the nationwide maritime court practice, 
the Supreme Court issued an official reply to clarify the rules. 
In December 2014, the Supreme Court issued the official reply 
confirming that all cargo claims for which Chinese Maritime 
Code applies, either lodged by cargo receivers or cargo 
insurers, would be time barred one year after delivery. The 
details of the reply are as below:  

Official Reply of the Supreme People's Court on the 
Starting Date of the Statute of Limitations in Which the 
Insurer of a Marine Insurance Contract Exercises the Right 
of Subrogation to Claim for Compensation (the Official 
Reply) 

The Higher People's Court of Shanghai Municipality: 

Your Request for Instructions on the Issue of Law 
concerning the Starting Date of the Statute of Limitations in 
Which the Insurer of a Maritime Insurance Contract 
Exercises the Right of Subrogation to Claim for 
Compensation [No. 89 [2014], HPC, Shanghai] has been 
received. Upon deliberation, the following reply is hereby 
made: 

In accordance with the relevant provisions of the Maritime 
Law of the People's Republic of China and the Provisions 
of the Supreme People's Court on Several Issues 
concerning the Trial of Cases concerning Maritime 
Insurance Disputes on the insurer's exercise of the right of 
subrogation to claim for compensation and in light of the 
practice of maritime trials, the starting date of the statute of 
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limitations in which the insurer of a maritime insurance 
contract exercises the right of subrogation to claim for 
compensation shall be determined according to the 
starting time of the statute of limitations of the relevant 
claims as prescribed in Chapter XIII of the Maritime Law 
of the People's Republic of China. 

Underneath, we will summarize the important rules regarding 
time bars for cargo claims under Chinese maritime law and 
briefly review the subrogation regime under Chinese law and 
its application. 

1. Time Bar - The Rules and Application 

Cargo Claim: One-Year Time Bar / Recourse Claim: 90 Days  

Under Chinese Law, time limitation refers to a law prescribed 
period of time within which a claimant shall lodge a case in 
front of the court and failure to take action within such time 
will result in the claimant lose his right to win. It means that 
the court must decide in favor of the defendant if the 
defendant raised the defense of time bar and the court find the 
limitation period actually lapsed considering the 
discontinuance events. 

Under Chapter XIII of Chinese Maritime Code, the law 
provided the limitation period for different maritime claims. 
Regarding cargo claims against the carrier based on contracts 
of carriage of goods by sea, the time bar is one year counting 
from the date on which the goods were delivered or should 
have been delivered by the carrier. For recourse claims, the 
time bar is 90 days counting from the date on which the claim 
was settled or the recourse claimant was served with a copy 
of statement of claim. To contrast, the time bar for a claim 
under Chinese civil law is two-year counting from the time 
when the party knew or should have known his right was 
infringed.  

Article 257  

The limitation period for claims against the carrier with 
regard to the carriage of goods by sea is one year, 
counting from the day on which the goods were 
delivered or should have been delivered by the carrier. 
Within the limitation period or after the expiration 
thereof, if the person allegedly liable has brought up a 
claim of recourse against a third person, that claim is 
time-barred at the expiration of 90 days, counting from 
the day on which the person claiming for the recourse 
settled the claim, or was served with a copy of the 
process by the court handling the claim against him. 

2. Discontinuance of Time Bar 

Unlike the common law systems which allow the parties to 
extend the time limit by agreement. Such agreement is not 
enforceable under Chinese law as Chinese courts view 

limitation period as statutory provisions which cannot be 
amended by contract.  

According to Chinese Civil Law, claimants may unilaterally 
send a demand letter to discontinue the time bar. To contrast, it 
is significantly more difficult for cargo claimants to discontinue 
the one-year time bar under Chinese Maritime Code. Article 
266 and 267 of the Chinese Maritime Code list five situations 
which would discontinue the calculation of the time bar. 

1. The limitation period shall resume counting upon 
ending of the events 

- Force majeure or other obstacles occurred within the last 
six months of the limitation period which prevented the 
claimant from exercise his right within the limitation 
period 

2. The limitation period shall be counted anew from the 
time of discontinuance 

- The claimant lodged a case in front of court against the 
opponent party (voluntary withdraw or court rejection of 
the case will not discontinue the limitation period counting) 

- The claimant submitted a case for arbitration against the 
opponent party (voluntary withdraw of the submission will 
not discontinue the limitation period counting) 

- The opponent party agrees to fulfil his obligation 

- The claimant applied to arrest the vessel 

 

Article 266  

Within the last six months of the limitation period if, on 
account of force majeure or other causes preventing the 
claims from being made, the limitation period shall be 
suspended. The counting of the limitation period shall be 
resumed when the cause of suspension no longer exists. 

Article 267 

The limitation of time shall be discontinued as a result of 
bringing an action or submitting the case for arbitration by 
the claimant or the admission to fulfill obligations by the 
person against whom the claim was brought up. However, 
the limitation of time shall not be discontinued if the 
claimant withdraws his action or his submission for 
arbitration, or his action has been rejected by a decision of 
the court. 

Summary of the Rules for time bar discontinuance 

1. Time bar cannot be extended by agreement. 
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2. Under Chinese maritime law, making a demand will not 
discontinue the time bar calculation despite. 

3. Five discontinuance events are listed under Article 266 
and 267 of Chinese Maritime Code. 

Article 266 Discontinuance Event: The one-year time bar 
calculation is suspended during the force majeure or 
other events preventing the claims from being made. 
Limitation period calculation shall be resumed when the 
events no longer existed. 

Article 267 Discontinuance Events: The one-year time bar 
is regarded as starting afresh from the date of 
discontinuance. 

4. Cargo claimants cannot use legal and arbitration 
proceedings as the technique to discontinue the time 
limitation. Limitation period will not be discontinued if 
the claimants withdrew the litigation/arbitration or the 
court rejected the case. 

3. Legal regime and time bar for subrogated claims 

For Chinese insurance companies, currently marine insurance 
and auto insurance subrogation claims are the two biggest 
contributors in terms of the amount recovered. In other 
insurance fields, it seems that the insurance companies are 
reluctant to take actions to enforce their subrogated rights. It 
can be divided into two legal regime with respect to the 
subrogation. 

Regime Under Insurance Law - Time Bar for Subrogation 
Claims Start from Payment of Insurance Claim 

This regime applies for auto insurance and other non-marine 
insurance. According to Article 16 of the Interpretation II and 
Article 60 of Insurance Law, time bar for subrogation claims 
shall be calculated from the date on which the insurer 
acquired the subrogated rights, i.e. the date on which the 
insurer paid the insurance claim to the assured. 

Article 16 of the Interpretation II  

An insurer shall exercise its subrogation right in its own 
name.  

Under paragraph 1 of Article 60 of Insurance Law, the 
time limitation for an insurer's subrogation right shall be 
calculated from the date when it acquires such a right.  

Article 60 of the Insurance Law 

Where an insured incident occurs for any loss caused by 
a third party to the subject matter insured, the insurer 
shall, from the day when it pays insurance money to the 
insurant, subrogate the insurant's claim for indemnity 

against the third party within the extent of the indemnity 
amount. 

Where the insurant has been indemnified for losses by the 
third party after the insured incident prescribed in the 
preceding paragraph occurs, the insurer may, when paying 
insurance money, deduct the corresponding amount of 
indemnity which the insurant has obtained from the third 
party.  

The insurer's right of subrogation to a claim for indemnity 
as prescribed in paragraph 1 of this Article shall not 
prejudice the insurant's right to claim indemnity against 
the third party for the part of loss which the insurant has 
not been indemnified for.  

This Regime also Applies to Marine Cargo Insurance for 
Cabotage  

It shall be noted that the regime also applies to marine cargo 
insurance for cabotage as Chinese Maritime Code does not 
apply to contract of carriage of goods by sea within Chinese 
coastal waters. It means that cargo insurer for cabotage may 
sue the carrier within one year after payment of the insurance 
claim. 

MV “XIN HE CHANG 1” 

MV “XIN HE CHANG 1” carried a cargo of paper from 
Shanghai to Jinzhou, China. Water damage to the cargo 
was found at the time of delivery. The cargo insurer paid 
RMB 44,330.30 to the insured and sued the carrier. The 
carrier submitted that the insurer’s claim should be time 
barred. The Shanghai Maritime Court held that the Official 
Reply only applies in contracts of carriage of goods by sea 
governed by the Chinese Maritime Code. Thus, for 
contracts of carriage of goods by sea within Chinese waters 
which is governed by the Contract Law other than Chinese 
Maritime Code, the one-year  time bar shall be calculated 
according to Article 16 of the Interpretation II. 

Regime Under Chinese Maritime Code - Time Bar for 
Subrogation Claim Shall Be Calculated In Line With Chapter 
XIII of Chinese Maritime Code 

Before the Supreme Court issued its Official Reply, one of 
Chinese Maritime Courts had decided that time bar for cargo 
insurer’s subrogation claim shall be calculated from the date of 
making payment for insurance claim. The news was quickly 
spread in the wechat. And it triggered broad discussion among 
the lawyers and the insurance and maritime practitioners. Ten 
days after the controversial decision being made, the Supreme 
Court expressed in a seminar that the time bar calculation for 
subrogation claims shall also refer to the Chapter XIII of 
Chinese Maritime Code. After another two weeks, the Supreme 
Court’s introduced its Official Reply crystallizing its informal 
opinion into judicial interpretations which are highly 
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persuasive in the eyes of Chinese judges. 

It is clear under Article 257 of Chinese Maritime Code that 
time limit shall be calculated from the day on which the 
goods were delivered or should have been delivered by the 
carrier.  

With respect to the meaning of “should have been delivered 
by the carrier” in cases where the cargo was abandoned in 
the port of discharge, the Supreme Court held in Air Sea 
Worldwide Logistics Ltd. vs Shanxi Xinghuacun Co. Ltd that 
the time bar shall be calculated form the date when the cargo 
could be reasonably viewed as ready for delivery and the 
receiver can take delivery. In that case, the date ready for 
delivery was held by the Supreme Court as the date when the 
cargo was discharged to the warehouse under the custom’s 
custody. 

4. Conclusion 

For international ocean-going carrier, the Hague-Visby rule 
was retained according to the Supreme Court’s Official Reply. 
The time bar for cargo claim is one year after cargo delivery 
irrespective of whether the claim is lodged by the cargo 
receiver or the cargo insurer. However, Chinese coastal 
carriers may encounter subrogated cargo claims even after 
one year of delivery. The rules applicable for cabotage is that 
the time bar will be calculated from the date on which the 
cargo insurer paid the insurance claim. 

 

 

John Wang, Partner 

wangjun@wjnco.com 

Lucas Feng, Associate 

lucas@wjnco.com 

 

 

 

 

 

Ship Arrest In China – The Supreme 
Court Released 25 New Rules 

For maritime claimants, China may not be the heaven for 
arresting ships despite 7 out of 10 world's busiest cargo ports 
occupy Chinese coast. For ship’s financiers and the shipping 
interests, their rights may be influenced by the Supreme Court’s 
new rules for the arrest and auction of ships. On 28 February 
2015, the PRC Supreme People’s Court introduced “the 
Regulations on Certain Issues Concerning the Application of 
Law Relating to Arrest and Auction of Ships” (the Regulations) 
which entered into force on 1 March 2015. There are several 
major changes which are worth detailed discussion. 

1. Multi-Arrest of the Vessel 

According to the Article 2 of the Regulations, maritime courts 
can arrest a vessel which has already been arrested by the same 
maritime court or other Chinese maritime courts. Furthermore, 
the claimant is entitled to apply to the court to sell the vessel 
even he is not the first person who applies to arrest the vessel.  

It is interesting to notify that the later applicant’s plea for 
auction shall only be filed to the maritime court which 
approved his ship arrest application. Thus, it is possible that the 
vessel was arrested and actually controlled by one maritime 
court, and other maritime courts issued their own orders to 
arrest and sold the same vessel after. It is interesting to see how 
the maritime courts will corporate with each other in such 
scenario. 

2. Auction of Bareboat Ships - Historical Overview of the Rule 

The issue was highlighted by the Tradewinds’ article “Bareboat 
Ships under Threat of Auction in China” in which our senior 
partner Mr. Chen Xiangyong had already delivered his insight 
regarding the issue to Tradewinds. This new rule might be one 
of the most important amendments brought about by the 
Regulations, and it is worth reviewing the development of the 
rule 

International Conventions 

China is neither a signatory to the 1952 Brussels Arrest 
Convention nor 1999 Arrest Convention. However, the law 
relating to ship arrest and auction generally follows the 
positions of the 1999 Arrest Convention. Under Article 3.1(b) 
and 3.3 of 1999 Arrest Convention, it is clear that demise 
chartered vessel can be arrested subject to that the domestic 
law allows the claimant to enforce the judgment against the 
ship by judicial or forced sale of the vessel. In another word, 
there will be two situations for the countries which ratified the 
1999 Arrest Convention: 1. Both arrest and judicial/forced sale 
of bareboat ships allowed; or 2. Neither arrest nor sale 
allowed. 

mailto:chenxiangyong@wjnco.com
mailto:Wangweisheng@wjnco.com
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Domestic Law 

The development of Chinese law regarding the auction of 
bareboat ships can be summarized as follows: 

1986 - Arrest No, Auction No; 

1994 - Arrest Yes, Auction No; 

2000 – Courts’ View and Practice Different;  

 Opinion A: Arrest No, Auction No 

 Opinion B: Arrest Yes, Auction No 

 Opinion C: Arrest Yes, Auction Yes 

2015 - Arrest Yes, Auction Yes 

It can be viewed from above that the rule over the issue has 
gradually shifted from “No No” to “Yes Yes” from 1986 to 
now. According to the 1986 Supreme Court’s Regulations on 
Ship Arrest, it was clear that the rule at then was that neither 
arrest nor auction of bareboat ships were allowed.  

The position changed in 1994 when the Supreme Courts 
revised its 1986 Regulations. According to the 1994 Supreme 
Court’s Regulations on Ship Arrest, it is clear that the court 
could arrest bareboat ships. However, the 1994 Regulations 
was silent regarding judicial/forced sale. The gap was soon 
filled in the same year when 1994 Supreme Court’s 
Regulations on Ship Auction was introduced. According to 
the 1994 Regulations on Ship Auction, bareboat ships could 
not be sold. This created a dilemma for claimants against 
demise charterer where the claimant and the maritime court 
would find themselves in a controversial situation when the 
demise charterer refused to produce security to release the 
vessel. 

The ARMADA GLORY 

The awkward situation of claimants was soon revealed in 
1995 when the vessel Armada Glory was arrested. The 
Shanghai Maritime Court arrested MV “Armada Glory”. 
However, the Supreme Court issued an Official Reply 
that vetoed the claimant’s application for the auction of 
the vessel. The vessel was detained for about one year 
from 2 November 1995 to 21 October 1996. The owner 
sued the applicant for wrongful arrest but failed as the 
court held that it was clear under the 1994 Regulations 
that bareboat ships can be lawfully arrested. 

In the Armada Glory, Owner’s vessel was detained for 
nearly a year in the event the charterer refused to provide 
security to release the vessel. And in such event, the 
owner was not entitled to any indemnification either from 
the ship arrest applicants or other parties for their loss 

suffered from the lengthy detention. 

In 2000, four years after the Armada Glory case, when the 
Special Maritime Procedure Law of the People's Republic of 
China (the Special Maritime Procedure Law) entered into force, 
it seems the Special Maritime Procedure Law had not fixed the 
loophole. Article 29 provided that  

“If, on the expiration of the period of arresting a ship, the 
party who opposes the claim fails to provide guarantee, 
and the ship is not suitable for being arrested longer, the 
maritime claimant may apply to the maritime court 
arresting the ship for auction of the ship after bringing a 
law suit or applying for arbitration.” 

To interpret the Article 29, there were three schools of thinking.  

The first school viewed that the claimant should not be entitled 
to arrest bareboat ships. They reasoned that the Special 
Maritime Procedure Law was drafted with close reference to 
1999 Arrest Convention. And it was clear under 1994 Ship 
Auction Regulations that the vessel cannot be auctioned. Thus, 
the domestic law should closely follow the route of convention 
and thus arrest of bareboat ships should not be allowed.  

The second school held that the law should allow auction of 
the vessel for two reasons. One reason is that bareboat 
charterer is responsible for maintaining and manning the vessel 
which is very similar to a vessel owner. The other reason is the 
criticism over 1994 Ship Auction Regulations that procedural 
regulations should not set up substantive precondition for ship 
auction.  

The third school of thinking viewed that the bareboat vessels 
can be arrested but cannot be auctioned due to the potential 
risk of abuse of right and clear civil law rules which negate 
indemnifying one’s debt by enforcing third party’s assets.  

In practice, the second and third schools of thinking both have 
received support from maritime courts. However, it seemed 
that the Supreme Court supported the auction of bareboat ships 
as several judges of Supreme Court had expressed their 
personal view despite no official opinion was released. Two 
cases with conflicting judgments over the issue are listed as 
below: 

The Haizhi - Ningbo Maritime Court: Arrest Yes, Auction 
Yes 

The time charterer claimed against the bareboat charterer 
of MV Haizhi for failing to return the contractual deposit in 
breach of the time charter. On 18 January 2002, the time 
charterer applied to arrest the vessel. On 21 January 2002, 
the Ningbo Maritime Court approved the application and 
issued the order to arrest MV Haizhi. The time charterer 
followed to apply to the court for vessel auction, which 
was also approved. The vessel was sold at RMB 23.38 
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million, and the creditors were indemnified according to 
their ranks under Chinese law. 

The Lipeng 31 - Wuhan Maritime Court: Arrest Yes, 
Auction No 

The plaintiff entered into a time charter agreement with 
the defendant, the bareboat charterer of MV Lipeng 31, to 
chartered in the MV Lipeng 31. Dispute was incurred 
during the performance of the time charter and the 
plaintiff applied to arrest the vessel. The Wuhan Maritime 
Court approved the plaintiff’s application and arrested the 
vessel.  

The plaintiff followed to apply for auction of the vessel. 
The court rejected the plaintiff’s submission that it is 
entitled to auction. The court reasoned that the Article 29 
of Maritime Special Procedure Law could not be 
explained to entitle a claimant, whose right was not 
secured by the maritime liens, to auction the vessel.  

Afterwards, the crew member applied to auction the 
vessel for the compensation of claims for wages. The 
crew member’s application was allowed by the court. as 
the claim for wage was secured by the maritime lien.  

Regarding distribution of proceeds of forced sale, the 
court rejected the plaintiff’s claim and held the plaintiff is 
not entitled to be indemnified from the proceeds. After 
paying the crew wages, the residue of the proceeds was 
returned to the financial lease company of the vessel. 

3. Priority of Claims against the Proceeds of Judicial Auction: 
The 1993 Lien Convention, the Regulations and the 1994 
Ship Auction Regulations  

International Convention on Maritime Liens and Mortgages, 
1993 

According to Article 12 and 4(1)(a) of the 1993 Lien 
Convention, the priorities can be summarized as follows: 

1.The costs and expenses arising out of the arrest, 
detention and subsequent auction of the vessel which 
includes costs for the upkeep of the vessel and crew as 
well as wages (including costs of repatriation and social 
insurance contributions payable on their behalf) incurred 
from the time of arrest 

2.Wreck removal costs (if provided for by domestic law) 

3.Immediately arising Salvage Claims (salvage operation 
arise later than the attachment of maritime liens of crew 
wages, death and personal injury claims and port dues) 

4.Crew wages, etc. 

5.Death and personal injury claims 

6.Other salvage claims 

7.Port dues, etc.  

8.Tort/collision claims (oil pollution?) 

9. Mortgages 

10.Maritime liens under domestic law 

11.After satisfaction of all claimants, the residue of the 
proceeds, if any, shall be paid to the owner 

The 1994 Ship Auction Regulations 

Regarding the priority of claims against the proceeds of judicial 
auction, the 1994 Ship Auction Regulations referred to Article 
21 to 25 of Chinese Maritime Code. The ranking of priorities 
under the 1994 Auction Regulations be summarized as follows: 

1.The courts fees, costs and expenses arising out of the 
detention and auction of the vessel as well as distributing 
the proceeds which includes costs for the upkeep of the 
vessel and other expenses spent for the common benefit of 
the claims incurred  from the time of arrest 

2.Immediately arising Salvage Claims (salvage operation 
arise later than the attachment of maritime liens of crew 
wages, death and personal injury claims and port dues) 

3.Crew wages, etc. 

4.Death and personal injury claims 

5.Port dues, etc. 

6.Other salvage claims 

7.Tort/collision claims (except certain oil pollution claims 
covered by appropriate insurance) 

8.Possessory lien for ship-repairer or ship-builder 

9.Mortgages 

10.Other registered claims 

11.Shipowner’s interests 

NT: Items 2-7 are claims secured by maritime liens under 
Article 21-24 of Chinese Maritime Code. 

 

The Regulations 
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Article 22 prescribes: 

The proceeds of judicial auction or sale which includes 
its interests, after deducting the disbursements incurred 
according to Article 119 of Special Maritime Procedure 
Law, shall be distributed according to the priority of 
claims listed as below: 

1.Claims secured by maritime liens 

2.Claims secured by possessory liens for ship-repairer or 
ship-builder 

3.Claims secured by mortgages 

4.Other maritime claims in relation to the vessel which 
was subject to judicial auction or sale 

In the event the maritime claimants, who applied to arrest 
the vessel according to Article 23(2) of Special Maritime 
Procedure Law, applied to auction the vessel, their claims 
shall be indemnified after the previous mentioned claims. 

In the event there is remaining fund after distribution of 
the proceeds according to the above provisions, the 
remaining fund shall be distributed according to Civil 
Procedure Law and its relating judicial interpretations. 

4. Priority of Claims against the Proceeds of Judicial Auction 
of Bareboat Ships 

In the case of judicial auction/sale of bareboat ships, it seems 
clear from the above provision of Article 22 that the priorities 
of claims are unchanged for claims secured by maritime liens, 
claims secured by ship-repairer/ship-builder’s possessory lien 
and claims secured by mortgages. Applying Article 21-24 of 
Chinese Maritime Code to the Article 22 of the Regulations, 
the ranking of claims can be summarized as below: 

1.The courts fees, costs and expenses arising out of the 
detention and auction of the vessel as well as distributing 
the proceeds which includes costs for the upkeep of the 
vessel and other expenses spent for the common benefit 
of the claims incurred  from the time of arrest 

2.Salvage claims arising after the attachment of maritime 
liens of crew wages, death and personal injury claims and 
port dues 

3.Crew wages, etc. 

4.Death and personal injury claims 

5.Port dues, etc. 

6.Other salvage claims 

7.Tort/collision claims (except certain oil pollution claims 
covered by appropriate insurance) 

8.Possessory lien for ship-repairer or ship-builder 

9.Mortgages 

However, it is not clear cut for the priorities ranking for “other 
claims in relation to the vessel which was subject to judicial 
auction or sale” and ship owners’ interests. 

From the perspective of ordinary maritime claimants whose 
rights against bareboat charterers were not secured by liens or 
mortgages, it may be argued that their claims shall be ranked 
before shipowner’s interests for the following reasons. Firstly, it 
is clear under the 1994 Ship Auction Regulations that “other 
registered claims” ranks before “shipowner’s interests”. And it 
is provided in Article 12(2) of the 1993 Lien Convention that 
“Upon satisfaction of all claimants, the residue of the proceeds, 
if any, shall be paid to the owner….”. Secondly, the positions 
under Chinese Maritime Code is generally in line with the 
1993 Lien Convention. Thus, the position of the convention 
shall be followed. Thirdly, if the claims of ordinary maritime 
claimants have no priority over the shipowner’s interests, it 
makes no sense of permitting bareboat ships to be 
auctioned/sold. 

From the perspective of vessel owners or ship finance lease 
companies, it may be argued that their rights shall be ranked 
before the ordinary claimants for the below reasons. Firstly, it is 
against the doctrine of privity of contract to pay bareboat 
charter’s debt through selling owner’s vessel and it requires 
clear statutory provisions to go beyond the privity doctrine. 
Secondly, under Chinese Maritime Code or Civil Law, there is 
no exception which permits ordinary maritime claimants to be 
indemnified by forced sale of the vessel. Thirdly, in the case 
where a ship-repairer has been wind up, it is common practice 
that ship-repairer’s creditors cannot enforce the vessels which 
were moored at the repairer’s yard but owned by third parties. 

Until now, there has been no case in which the court decided 
upon the above competing arguments.  

5. Conclusion 

It is clear that the Regulations allow the multi-arrest of vessel 
and maritime claimants now are entitled to apply for the 
judicial auction/sale of the bareboat ships. However, it seems 
the maritime claimants may encounter significant obstacles in 
enforcing their claims against the proceeds of judicial 
auction/sale of bareboat ships. Under the current legal 
framework, there is no clear statutory provisions, which confer 
maritime claimants the right to directly enforce against the 
owner of the vessel for their claims against the bareboat 
charterer.  

According to the Regulations, the priority of mortgagees’ claims 
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against the proceeds of judicial auction of bareboat ships is 
unchanged ranking only after the claims secured by the 
maritime liens and shipbuilder/ship-repairer’s possessory 
liens. For financial lease companies and vessel owners, it is 
arguable that the priority of their claims against the proceeds 
of judicial auction of bareboat ships is also unchanged. 
However, there has been no case regarding the application of 
Article 22 of the Regulations, and it is uncertain whether the 
court will decide in favor of the maritime claimants or the 
vessel owners.  
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CASE UPDATE 

The Golden Tiffany 

Facts 

The case is regarding alleged damage to a cargo of bulk 
phenol, a chemical which has broad industry use. Our 
partner, Mr. Xu Jianfeng, represents the shipping interests from 
the first instance to the retrial of the case in front of the 
Supreme Court. 

The claimant, Shanghai Shenfu Industrial Co., Ltd, is the 
buyer of 1400 MT’s phenol. The first defendant is Dorval 
Kaiun K.K., the contract carrier who issued the B/L. The 
second defendant is Hachiman Shipping S.A., the owner of 
MV “Golden Tiffany”. 

On 23 September 2008, the claimant commissioned its 
importing agent to purchase a cargo of 1400 MT’s phenol 
from Sumitomo Corporation (Hong Kong ) Ltd at the price of 
1,530 USD/MT (RMB 103,334.88 per MT). The cargo was 
duly paid through document of credit.   

On 23 August 2008, the captioned cargo was loaded into 
cargo tanks numbered 7S, 7P and 10P of MV “Golden 
Tiffany” at Huelva, Spain. On 24 October 2008, the cargo 
was discharged to the shore tanks T-108 after the vessel’s 
arrival at Qingdao, China. 

According to the SGS’s cargo survey at the loading port, the 
cargo’s colour value at the loading port is less than 5 Hazen. 

According to the laboratory test of the same cargo sampled at 
the discharging port, the cargo’s colour value is as follows:  

Vsl. tank 7S: 3 Hazen 

Vsl. tank 7P:19 Hazen 

Vsl. tank 10P: 21 Hazen 

Shore Tank T-108: 12 Hazen 

Resale of the Cargo 

From September to November 2008, the market price of 
phenol dropped significantly. In September when the claimant 
purchased the cargo, the price was 1,530 USD (RMB 
10,477.746) per metric ton. To contrast, according to the 
Supreme Court’s investigation, the phenol market price for East 
China Area on 24 November 2008 was RMB 5,800-5,900 per 
metric ton.  

From 4 to 17 November 2008, the claimant had offered to five 
companies to sell the damaged cargo at the price 4,750-5,000 
RMB per ton and under the terms of colour value below 50 
Hazen. However, these offers were all rejected. 

On 24 November 2008, the claimant sold the cargo to its 
subsidiary company, 84.1% of whose share was held by the 
claimant, at the price of 4,700 RMB per ton. 

Litigation 

On 12 August 2009, the claimant lodged a case against the 
carrier and the owner of MV “Golden Tiffany” claiming cargo 
loss for the amount of RMB 11,548,378.93 and interests. 
Following, the case was appealed to the Supreme Court. 

There are two major issues involved. The first is whether 
reduced colour value means cargo damage. The second is 
regarding the calculation of damage. 

Whether the cargo was damaged 

Regarding the first issue, the first instance court, the appeal 
court and the Supreme Court share the same view. It was held 
by the Supreme Court that the colour value shall not be higher 
than 10 hazen according to the sale contract between the 
claimant and seller while the colour value of the cargo in T-
108’s is 12 hazen, higher than the contract agreed. Thus, the 
cargo was damaged as the quality indicator went under the 
agreed value.  

How to ascertain the damage 

Regarding the second issue, the three courts’ view varied due 
to different understanding of the Article 55 of Chinese Maritime  
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Code. 

Article 55 prescribes two methods for damage ascertainment 
in cases where partial loss involved. The first method is to 
compare the value of the goods before and after the damage 
the second method is to ascertain the damage based on cargo 
repair cost. 

In the first instance, it was held by the Qingdao Maritime 
Court that considering the declining phenol market price, it 
was more justified to ascertain damage through calculating 
cargo repair cost. The court held the fair repair cost as 3,710 
per ton. Thus, the damage was ascertained as RMB 
5,194,000, i.e. 3,710 * 1400. 

The case was appealed to the Shandong Higher Court which 
held that the ascertainment of damage in the first instance was 
wrongful. It was held that the cargo was not actually repaired 
thus the ascertainment of damage shall not be based on the 
cargo repair cost. The court held the fair resale price for the 
damaged cargo was RMB 5,000 per ton. Thus the damage 
was ascertained as 7,668,844.4, i.e. (CFR price RMB 
10,477.746 - Fair Resale Price RMB 5000)*1400. 

The case finally went to the Supreme Court. The Supreme 
Court held the Shandong Higher Court’s ascertainment of 
damage was incorrect as it had not considered the market 
price difference.  

To ascertain damage, the Supreme Court took three steps.  

Firstly, the Supreme Court investigated the market price of 
phenol on the date when the cargo was actually resold. The 
Supreme Court found RMB 5,850 as the fair market price on 
that day.  

Secondly, the Supreme Court investigated the cargo resale 
price and calculated the loss rate. The Supreme Court held 
RMB 4,700 as appropriate through comparing the resale price 
and the market price. Thus, the cargo depreciation rate was 
ascertained as 19.66%, i.e. (5,850-4,700)/5,850.  

Thirdly, it was held by the Supreme Court that the damage 
should be CIF price * depreciation rate, i.e. (CFR Price RMB 

14,668,844.40 + Cargo Insurance Premium RMB 16,160.47）

×19.66%= RMB 2,887,071.96.  

Additionally, the Supreme Court held that the cargo surveying 
fees paid to surveyors by the claimant should also be included 
into the damage. Thus, the total damage was ascertained as 
RMB 2,898,653.21. 

 

Our Comments 

A declining market may give cargo receivers incentives to 
claim against owners alleging quality substandard. In the case 
of MV “Golden Tiffany”, the Supreme Court is clear that 
carriers and owners shall not be liable for the market loss. The 
case also established the rule to ascertain the cargo 
depreciation rate through comparing the market price of an 
intact cargo on the actual resale day and the resale price of the 
damaged cargo. 

However, it is worth mentioning two issues, which had not 
been resolved in the captioned case. Firstly, it is unclear what 
standard which the Supreme Court used to ascertain the cargo’s 
market price on the date when it was resold. Secondly, in the 
captioned case where the cargo was sold to the claimant’s 
subsidiary company, it is unclear how to determine whether 
the resale price was reasonable or not.  
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